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~~:File No : V2/24/RA/GNR/2018-19

~ 3J1fu;r am~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-138-18-19
fats Date :18-12-2018 "GfRt ~ cl5T~ Date of Issue: c/1/Z-P/f.
~ 31IT~@l{ ~ (arcfu;r) &RT <llfur

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3q rgarr,rwar zycni, sarmar-Ill sngaucra arr oar ga smer : 09/ACICGST/18-19
Reita : 25-05-2018@fora

Arising out of Order-in-Original: 09/AC/CGST/18-19, Date: 25-05-2018 Issued by:
Assistant Commissioner,CGST, Div:Kadi, Gandhinagar Commissionerate, Ahmedabad.

¢J q'j cl cf>df gi ,fart at7 g4 ur
Name & Address of the Appellant & Respondent
M/s. Gujarat Terce Laboratories Ltd

al{ anfhg3rt am?r a arias rra mar & lag 3mar uf zenRerf fr aag ·Tg em 3feat
'cf>T 3J1fu;r m~lffUT~ "ITTWf <R X1cf>"dT t- I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\nalqr terr 3mraaa
Revision application to Government of India :

(1) ta sura zyea arf@m, 1994 cl5T 'clRT 3ffiT@" ~ 6@fq~~"$<IN if WJT<Rf 'clRT 'cf>T \)q-'cffiT "$~~~ * 3R'flTTf yrtrvr 3ma 'ra fa, rda, Ra +ia1GI, Iua ft+TT, theft +if6r, tr c\'ti:r
·aa,imrf, { fc# : 110001 'cf>T cl5T~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf m at ztf a mm iia it zfala fas8t wsr zn arr la ii zur fat usrn
qi qusr i mar ura g; mf , zn fh5ft usrI zr ·wsr i a& as fhft arm i za fa#t rwsrit
1'!R>r al ufszn #hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 1'[ffif * are Rh#t l, zurr # fuffa la ljx m ml # faff i suit zyca aa m u snrazcan a Re #mait arr are fh# ng rrtRaffa et

\

... 2 ...

(b) In case of rebate of duty of excise on goods exported to any country or terrJtQ!l_ outside
India of on ex_cisable n:iaterial_ used in the manufacture of the goods which ;r~xp,0r:te,[:;Q._any
country ortemtory outside India. · 1 · •· ·,/\1

 , ·-

/
/

,/-....--



(<T) ~~ cJTT 'l_fIBR fcl;-Q f.l.:lr 'lTim <B" are (aa zr er ) Ruf Rhzn <Tm ll@ "ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

er 3if snra at snra zycasqr # fg ui set fez mar t n{ & sit ea srr ui grrv
frat a garf@rs sngrr, rft cB" &RT tnfui <IT "fli:m 'CJx <IT <ITcr °tf fa arf@/Pm (i.2) 1998 er 109 arr fga fh; ·T
st
(d) Credit of any duty allowed to be utilized towards payment of excise duty. on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~~~ (311-frc;r) Pill>ll<lcll, 2001 # Rm 9 # siafa Rf{z Tua in zg-8 "tt at uRit #, fa
arr # IR am hf Riasftmlsf-3er vi or@t arr# t-at ufjipr sf m)a Phu
GrReg16 rr arr • r gruffaifar 35- # fff t 4rarr # rqd rer €ts--6 arr
6 hf a9 eh aReg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ~ 3Tiffi cB" W1-T Ggj icaa van ya cra q?t zn '3ffi'l' cp1'f "ITT at rt 200/- #) g1al al urg it
gi vicarvaGalau'lffcIT "ITT m 1000/- c#r ffi 'l_fffiR c#r ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

rs zyGa, tu sq yen gi ara or4l#tr mrnf@raw uf 3r4)a-
App'eal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4tusn res 3ref1, 1944 #t Ir 35- uo<fi/35-~ <B" 3@7@" :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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\'l@IBIRsta~ 2 (1) q7 -ij ™~ <B" 3'@TcIT c#r 311-frc;r, ~ <B" +IT+rRvar zycas, a4trGara
zcns vi hara sr44tr =zrrnfar (Rrec) at ufa hair ff61,srararr zif, a<miril
3rcrar, 3lmW, ;;t~J.t&lcsll&, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~ ~ (311-frc;r) Pill>ll<lcll, 2001 c#r ~ 6 cB" sifa vu g.g-3 # fufRa fhg 3ra 3ft6#ta
+arznf@rawi #6t nr{ srf a fa srft fg ·r or at u ,Raif Rea uei sa zyc #6t 1'fi.T, 6llM c#r 1'fi.T al'R
C1'Tl<lT ·TIT Hf; 5 Garg ITa& asi;1ooo/- ffi ~ mrfr I usei sn zycan at 1'frlT, 6liM c#r 1'fi.T a
3TR C1'Tl<lT ·TIT UfIT 5I, 5 GIT4 IT 50 GTgT "ITT 'ITT ~ 5000/- ffi ~ 6T1fr I uJm ~~ c#r 1'fi.T, 6lJTuf
cffr 1'fi.T 3TR C1'Tl<lT ·Tzar up4fnr nu; 50 Gr4 zur '3ffi'l' u'lffcIT % cfITT ~ 10000/- ffi ~ 6T1fr I c#r ffi ~
fer arfkia an grr #u ?iier at uh1 zr yrserr # fa#t If rans a a ja at
mmrcJTT"ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appell:ant .....
Tribunal or the one application to the Central Govt. As the case may be, is filled",to avokl, · >-.,
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. / :-'· - - - · \\
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(4) nruza yea rfefz 497o zn izi1flu 6 3rqf- siafa ffRa fag 31Jar um ma znr {arr zrenRerf fufu feart 3mar r?a al ya uRiw .6.so t@ cITT ixll41<i14 ~ ~ WIT 6FlT
nf?gt

One copy of application or 0.1.0. as· the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) <a ail iifeu mm?i at fiarra art fuii at sit '4T zIr 3raffa fan mar & it fr zyea, ta
Unr zgc vi vars sr9tr inn@raw (ruff4fen) fa, 1982 ffea ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

··•-

(6) tmr rea, ktzr sna greas vi .aa1c1;;c 3 4)fa f@aur (tr4a) #sf3r4hi amii
.:, ,:> •

kc4tz snra erca 3rf@fr, r&y #r arr 39w#3iafa fa-fa(air-) 3rf@fan 2a(&g ft
i€an 29) R@caia: €..&gGt faf) 3rf@)fGu, &&& #r err cs h 3iaafa aara at aftmart

"ark, aarr ff@aa#r are qa-frsr scar 3fara &,ar fazr erra3iria smr#tsr art
Jr4fiffi:r~~~~~~ .mircf;ar~

c$a-a\4~ ~Wcn irci .a a tcb-C t" 3fcrJra " #rcrr fcITTrarrraGar gnfa?
,:> ,:>

(i) URT 11 tt a 3irfa frffa var
(ii) ~ .;ym cfi'r "c>ft' dJf a1aa afar
(iii) aclz smr Ramal a fer 6 a 3iaifa 2zr var

3ratasrf zrz fazerraman fa#la (i. 2) 3rf@fr, 2014 ah 3war? qa fast3fl)a
9ff@ratamgr faarneftrrnr3rffvi 3r#tratraa{tzttt
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0

(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) z32graufr3r4trnf@rawr#mg szi areas 3rzrar ereas znrav faa1fa gtair far
mr ~went" 10% arararar tR' 3fR'srzihar avs ma IRa 6)" clGI' cfOs t" 10% arararar tR' cfi'r ar~~1

,:> ,:> ,:>

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

F No.V2/24/RA/GNR/18-19

@

This appeal has been filed by the Assistant Commissioner of CGTST & Central

Excise, Kadi Division, Gandhinagar Commissionerate [hereinafter referred to "the
department"] as per Review Order No.15/2018 dated 10.09.2018 of The
Commissioner of CGST, Gandhinagar, against Order-in-Original No.09/AC/CGST/18
19 dated 29.05.2018 [hereinafter referred to as "the impugned order"] passed by
the Assistant Commissioner of CGST & CEx, Kadi Division [hereinafter referred to as
"the adjudicating authority] in respect of M/s Gujarat Terce Laboratories Ltd, 122/2,

Bileshwarpura, Taluka Kalol [hereinafter referred to as "the respondent"].

2. Briefly stated, the fact of the case is that the respondent were engaged in
manufacture of goods falling under chapter 30 of CETA and were availing SSI
exemption under Notification No.09/2003 and 08/2003 dated 01.03.2003 as
amended in the year 2001-02 to 2005-06 for their own production and paying duty
for the clearance of loan licensees from the first clearances. The respondent was
fading within the definition of Rural areas as defined in para 4 of the said
notifications; that as per clause of the said notification, goods manufactured in
"Rural area" and cleared under others brand name are eligible for inclt.i"sion in SSI
exemption up to a clearance of Rs.100 lakhs in any financial year. However, the
respondent was choosing to pay the full rate of duty on the goods bearing the
brand name of others. The respondent by not clubbing the clearance values of the
goods manufactured for various loan licensees and by availing SSI exemption for
the periods of 2001-02 to 2005-06 resulted short payment of Rs.5,47,985/-.
Therefore, a show cause notice dated 17.07.2006 was issued to the respondent for
recovery of Rs.5,47,895/- with interest and for imposition of penalty under Section

11 AC of Central Excise Act, 1944.

2.1 The above show cause notice was kept in call book as the department has
filed an appeal before the Hon'ble CESTAT, against a order passed by the
Commissioner (A) in an identical matter in respect of M/s Rhombus Pharma Pvt Ltd;
that in the said case, the Commissioner (A) had dropped the proceedings initiated
in the show cause notices as time barred as no suppression was proved. The
CESTAT, vide order dated 08.10.2015 has rejected the department appeal by
upholding the Appellate authority's order and directed to re-quantify the demand
for the normal period of limitation only. Further, the CESTAT in case of Pharmanza
India has also passed an order No.A/1330134/2009 dated 07.01.2009, wherein it
has been held that the duty already paid on branded goods are required to be
adjusted against the duty demanded from the assessee and directed for re-

quantification of such duty.

2.2 In view of above CESTAT's orders, the adjudicating authority has decided
.. -,-:· - --- _- ·-...,

show casue notice dated 17.07.2006, vide impugned. order and held that the
demand of duty for extended period is not sustainable, by following the CESTAT's

, .. ~ .
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order supra. He further held that there is no demand or short paid for normal::

period as the demand of duty is entirely time barred.

3. Being aggrieved with the impugned order, the department has filed the
instant appeal on the grounds that the adjudicating authority has failed to ascertain
the actual date of filing of returns which is a relevant date for ascertaining the
extended period and normal period of demand as provided in explanation 1(b) of
Section 11A of CETA; thus the adjudicating authority has failed to justify that the

demand is time barred.

4. A personal hearing in the matter was held on 20.11.2018. Smt Shilpa P
Dave, Advocate appeared for the same and explained the case. The learned
advocate submitted a written submission wherein, inter-alia, stated that as per
para 21.13 of the impugned order, the respondent had crossed threshold limit of
Rs.1 crore on 28.05.2005 and was paying duty on all clearance thereafter; that for

arriving at the period of limitation, considering the date of delivery of show cause
notice as 25.07.2006, the normal period for which the demand if any could be
raised is 26.07.2005 to 31.03.2006. However, the disputed period in the instant
case is 2001-02 to 29.05.2005. Even if the date of filing of return is considered,

then also the demand is time barred.

5. I have carefully gone through the facts of the case and submission made
by the department as well as by the respondent. I observe that the adjudicating
authority has decided the instant issue on the basis of CESTAT's above referred
order and dropped the proceedings initiated in the show cause notice dated
17.07.2006. In the instant appeal, the department has only contended that the
adjudicating authority has not quantified the duty properly according to the said

order of Hon'ble CESTAT.

6. In the impugned order, the adjudicating authority has contended that the

respondent had filed monthly ER-1 return for the year 2005-06 and according to
the said ER-1, the respondent had crossed their threshold exemption limit on
28.05.2005, while considering their own clearance value and clearance value of the
loan licensees. I find that as per the impugned order, the demand raised for the
year 2001-02 is Rs.67,228/-, for 2002-03 is Rs.9149/-, for 2003-04 is Rs.93,472/-,

· e9

for 2004-05 is Rs. Nil and for the year 2005-06 (upto June 2005) is Rs.3,78,136/-,
as the respondent had not paid the duty for the clearance value of their own goods
and clearance value of the loan licensee after crossing exemption limit. In the
instant case, the date of delivery of show cause notice is 25.07.2006. Therefore,
the period within limitation for re-quantification of demand, as per CESTAT's order,
comes from 26.07.2005 to 31.03.2006. The disputed demand period of the instant
case is pertaining the year 2001-02, 2002-03, 2003-04, 2004-05 and 2005-06

+vr
(upto June 2005). In the circumstance;whilefoll@wg the Hon'ble CESTAT's order,
1 observe that the entire demand pertarns for the gxtended perod and are time

barred. Looking mto the said facts, tl\~':'\~Ji_ca.tm~•.1/honty has correc,'.ly dropped
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so"
(argin)

sr (sft)
Date: /12/2018

,a,.

8. In view of above discussion, I reject the appeal filed by the department. The

appeal filed by the department stands disposed of in above terms.

the demand by holding that there is no demand or short paid for normal period i.e
26.07.2005 to 31.03.2006. In view of above, I find that the department's
contention that the adjudicating authority has failed to re-quantify the duty for the
relevant period according to the date of filing of return is not sustainable and not

correct.

Attested

20al2qt«
(Mohanan V.V)
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D. 0
To,
M/s Gujarat Terce Laboratories Ltd,
122/2, Bileshwarpura, Taluka Kalol

Copy to:

1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. The A.C. / D.C., Central Excise Division: Kadi, Gandhinagar
5. Guard file

A-
O


